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Januvary 26, 2009

. Ms. Joyce A. Baldauf Pres1dent

- Bayberry Farms Home Owners Assomatzon
P. O. Box 266

- Barnhart, MO 63012

‘ Dear Ms. Baidauf

" Thank you for your letter regarding the recording of the final plat of Springbrook Farms. |

- The County is limited and bound by State statute and by County regulation to follow the law and treat
_ all property owners equally. The decision by the court of appeals ended all efforts to prevent the re-
platting of Lot B of Bayberry Farms 3B by determxmng the right of the current owner to.include it in the

plat of Springbrook Farms.

In the opinion of staff, the owner of Springbrook Farms met all of the requirements under our
* subdivision rules and regulations and, therefore, it had to be approved by the Planning and Zoning
. Commission. The Planning and Zoning Commission had no discretion. The owner must now file the
~ necessary bond and surety to guarantee completlon of the subd1v1510n improvements before he can
- _record the final plat :

The passage of the Jefferson County Charter has no impact on the regulaﬁons or on the execution of
those regulatlons

The guestion remains open as to whether or not the recorded deed restrictions that were recorded with
the Bayberry Farms Subdivision remain attached to Lot B of Bayberry Farms 3B and if they are
enforceable. Those can only be enforced by action of the Bayberry Farms Home Owners Assomatxon
and not by Jefferson County. : :

Regretfully, there is nothing that the County can do-to satisfy the Bayberry Farms Home Owners
Assomatlon wish to negate the loss of Lot B of Bayberry Farms 3B.

Thank you again for your letter.

Sineerely,

Chuck Banks,
County Executive
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. ;f'Dear County Councﬂ Executlve" o

b Ttis our understandmg that dué to -the vote that approved charter government in J eﬁ‘erso :
R _fCounty, the County Commlssmn no longer meets Instead, you, ‘the three former
I -'COmmlssmners are now our ﬁrst three county councﬁ membersb _Wlth so many change

S . fthe new subdlwsmn and that 1s owned by E&M Development,' eppears
e part of t}ns progressi‘ng development As trustees we want to be sure tha.t thxs srtuanon IS«

. Our mqmry mio Where thrs issue stands currently is very wable especzally since there has;
L ;been o, approval of g ﬁnal plat The future of Lot B of Bayberry Farms ,‘?t, 3B—the

Lk },';'f 'f_;fDeveIopment move‘ehead Wlfh deveiopment of its. subdmsron w1th nly _o(mﬂty applz
- ~.of apreliminary plat ahd with 16 consuliation’ Wlth the Bayberry Farms: Home Owner
. Assomatlon‘? ‘Lot~ m51de the boundary of our subd1v151on' s _

o We'wnte today to ask your response 10 our concerns ()ur Al ertl’ 1s that the

S ounty has apparenﬂy authorizedthis development actmty.under some mlsmterprete_

- .. opinion ‘of the Eastern District Appellate Court decision filed.on Juné. 26,2007, .

7 Secondly, we wishto re-aemphasme thaf vacation of Lot B frori Bayberry Farms was . ’
. 'denied. Therefore, the lot-temains in the Bayberry Farms subd1v1sron and is sub]ect to
i :the mdentures of the Bayberry Farms Home Owners Assocration S T

o ‘Respectfully, ,‘ -'

.ee A. 'Baldauf e
Presldent v :
Bayberry Farms Home Owners Assoelatlon ‘
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March 19, 2009

The Honorable Executives

Chuck Banks, Edward L. Kemp and
Patrick J. Lamping, County of Jefferson
P.O. Box 100

Hillsboro, MO 63050

Re: Bavberry Farms Subdivision/Lot B

Greetings To Executives Banks, Kemp and Lamping:
Obviously, all of you will recognize my familiarity with the matter captioned.

I have read the letter of Executive Banks dated January 26, 2009, and posted to Mrs. Joyce A. Baldauf,
President of the Bayberry Farms Homeowners Association,

I now understand that the Planning and Zoning Commission has approved a final plat of Springbrook
Farms Subdivision Plat 2. It has been apparently recorded as I understand a Lot in the Springbrook Subdivision has
been sold off. Obviously, what we have is now two subdivisions, both containing Lot B, although in Springbrook
the Lot is partitioned in such a fashion so as to cause three Springbrook Lots to abut the ‘boundary line of the
Bayberry Wichagen Lot. :

There is no question in my mind that a further appeal of the action of Planning and Zoning to the Circuit
Court certainly would be successful in that the ruling made could only be consistent with Judge Kramer’s previous
ruling relevant to the basic issue which is the legality of overplatting without a prior vacation.

Obviously, an appeal, even to the Circuit, would not appear fruitful to the relevant Lot B claimants and
their residency in Bayberry. A successful appeal would only result in putting in Bayberry what is already in
Bayberry, but this time it is not the scenic green vista that once existed to the benefit of the Bayberry property
owners,

The tragedy in this case, aside from the unusual action of an appeal by a County government, is the damage
which has been done and will now perpetually exist against the Bayberry people.

I'am sure you know that all of those along Hillcress Court in Baybetry paid monetary premiums for the
Lots which they purchased and they were sold by the then developer that Lot B was there for their comfort and
value in that it was, again, the green vista which would complement.their Lots in the Subdivision. Well, as you
know, that developer apparently had financial difficulties and Lot B found its way into the Courthouse and on a sale
on the Courthouse steps grounded upon a purchase of the adverse Judgment and a failure thereafter to pay three



Wegmann, Stewart, Tesreau, Sherman, Eden & Mikale, P.C,

Page 2
years’ worth of real estate taxes. As you know, the Bayberry people actually purchased Lot B at the tax sale only to
have it taken away from them by a redemption of the initial Judgment purchaser.

Of course, the sale of Lot B to the Springbrook developers followed and with the development of the
Springbrook Subdivision, Lot B was again, a second time, taken away from the Bayberry residents who, as
aforesaid, paid a premium to have adjoin their Lots in Bayberry.

As aforesaid, the tragedy is that these people who were sold on the value of Lot B and who paid a premium

for that value have now had that value taken away on two separate occasions and now, of course, sit in permanent
loss of value to their land and to their homes.

Hopefully, this sort of thing will never happen again in the future. Quite possibly, a Charter form of
government will give more strength in a District scenario to the Bayberry representatives.

In my judgment, the conclusion in this matter is such that government for the people has failed.

Respectfully,

R. A. Wegmann
RAW/zg
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January 15, 2009
. ) . . ( ' | } » P
Mr./Madam Chairman and Members of the ' ‘7, & g
Jefferson County Planning and Zoning Commission ﬁ {7 / /I
7

Honorable Chuck Banks, Patrick J. Lamping e
and Edward L. Kemp, sitting in transition, unanimously ol
and without dissent, as the Council and Executive : /
of the County of Jefferson, State of Missouri
P.O. Box 100

Hillsboro, MO 63050
Greetings:

, On Thursday, January 22™, the Planning and Zoning Commission will vote, presumably to
approve or reject, the plat “Springbrook Farm, Plat Two”. Approval will open the way for formal
- recording of the plat and the marketing of residential lots in the then platted subdivision “’Springbrook
Farm, Plat Two”. Indications to the writer are such that no “public hearing” on the matter will precede
the P & Z Commission vote which will be for approval of the Plat. Additionally, the matter of approval
or rejection will not be presented to the Council or County Executive in transition to a Charter form of
-government. :

The undersigned, former counsel to the Bayberry Farms Homeowners Association, intimately
familiar with the background in the residential subdivision matter, believes it obligatory to put forth the
following which, in the writer’s judgment, materially impacts the law of Real Property in Missouri. '

Factually, it is true and well known that the relevant Springbrook Plat' includes a part of the real
property lands of the long platted adjoining Bayberry Farms Residential Subdivision. Aside from all
powers and duties of Planning and Zoning and Council/Executive (“C & E”), a pivotal fact, indeed a
question of real property law exists, to-wit: Under (Springbrook) Missouri Real Property law can a
platted Subdivision (Bayberry) be invaded by an adjoining Subdivision. In other terms: Can a tract or

s

! The writer has seen and examined the Springbrook Farm, Plat Two,



parcel of Jand be in more than one Subdivision at the same time? Is it not necessary to vacate? one
subdivision of the parcel or tract before a different or “new” Subdivision encompasses it?

After the P & Z refused on the preliminary Springbrook Plat 2 to delete the relevant tract (“B”) in
Bayberry Farms, the Bayberry Trustees went before Judge Kramer in the Jefferson County Circuit Court
and he, after a hearing, sided with the Bayberry people and voided the filed preliminary Springbrook Plat
tract that was before the Planning and Zoning Commission. '

The Jefferson County Planning and Zoning Commission (the County) appealed the decision of
Judge Kramer to the Missouri Court of Appeals in St. Louis and that three Judge Appeals Court, in a two
to one Opinion, reversed Judge Kramer and accordingly now, for final plat approval, is the presumably
reinstated Springdale Farm, Plat Two, which contains the existing Bayberry Farm platted tract.

Apparenﬂy there is a feeling or belief that the Appeals Court decided fhis invasion matter
favorable to Planning and Zoning. Such is not the case!

The Appeals case is published in the Missouri Cases, Volume 227-230, Soﬁthwestem 3rd. The
case was decided by two of the three-Judge panel. Perhaps overlooked, but the Court did not decide the
Subdivision invasion question. At page 12 of Volume 230: ,

“The County Commission’s decision not to vacate Lot B leaves open the question of .
whether the preliminary plat that is the subject of this appeal can be approved absent the
vacation.”

Hence two of the three Appeals Judges did not decide the precise question raised by Bayberry
Trustees. In actuality, the case before the Court did not address this pivotal fact issue. Moreover, the
Appeals Court’s Opinion or ruling, as noted above was not agreed to by the third Appeals Judge Mooney
who dissented or one might say disagreed. His dissent is set forth in full in foot notes:® It specifically

? The old County Commission and now presumably the C & E has under the, then in place, Regulations the power to vacate all
or part of any platted Subdivision. On January 24, 2007, the County Commission refused to vacate the land (now in
Springbrook Plat Two) upon the application of the Springbrook developer (See Order 01-24-2007 B). Perhaps, the
Springbrook Farms developer understands the legal need to vacate from Bayberry Farms the over —platted parcel.

* T CONCLUSION : , o

We find that the trial court erred in reversing the Commission’s preliminary approval and imposing the requirement that Lot B
must be vacated prior to preliminary plat approval. Accordingly, we reverse.

LAWRENCE E. MOONEY, 1., dissents, ' .

KENNETH M. ROMINES, J., concurs with J. NORTON

LAWRENCEB. MOONEY, Judge, dissenting.

“To the extent that the majority holds that a single parcel may be finally included within two distinct subdivisions, I
dissent. The developer of a new subdivision has sought to have a parcel within an existing subdivision preliminarily platted as
part of its new subdivision. The Subdivision Regulations at issue allow for partial or complete vacation of a subdivision; but
the developer did not seek a partial vacation of the lot from the existing subdivision prior to its inclusion in the preliminary plat
of the new subdivision. The Planning and Zoning Commission has argued that a single parcel may be finally included within
two or more subdivisions with conflicting indentures. - )

The majority claims that it appears that partial vacation of a lot from a subdivision is at the discretion of the
landowner. . Not so. The Subdivision Regulations unequivocally provide that such partial vacation may be opposed and that
the County Commission shall decide the issue, -

Whenever any person or corporation may desire to vacate any subdivision or part thereof in which he shall be the
legal owner of all lots, such person or corporation may petition the County Commission giving a distinct description of the
property to be vacated and the names of the persons to"be affected thereby; which petition shall be filed together ‘with the
appropriate filing fee with the Planning Department, who shall give notice of the hearing of the petition in a public newspaper.

Foomote continued on next page



addresses the pivotal question here repeated: Can a new platted residential subdivision of land include a
lot or parcel that is included in a preexisting plat. One may additionally describe it as an “overplatting”.

Summarizing, before P & Z’s final approval of Springbrook Farm, Plat Two, (1t is the position of
P&Z that approval automatically follows from the County Council and/or County Executive [Replacement
of the County Commission] as its or their function is purely ministerial) of which one might say is a
certainty and the agenda does not provide for nor will allow a prior public participation.

In the writer’s view, approval will play havoc with real property law. Residential subdivision
burdens the land with all sorts of partitions, dedications, and servitudes, to say nothing of assessments,
and, as the dissent points out, conflicting indentures. Neighbor will contest with neighbor and Subdivision
Trustees and Boards will ever be confronted with disputes. This case will set the stage so to speak. Only
a formal vacation of subdivision lots or parcels will solve the problem present herein. That power is
available in our law, but only a legislative body may exercise it.

Again, this letter is not intended to be adversarial and it is requested that it be placed in the
meeting Record. : .

RAW/zg
cc: Wes Wagner, County Clerk

ce:  Dennis Kehm, County Counselor

If no opposition be made to said petition, the County Commission may vacate the same by order with such restrictions they
may deem necessary for the public good. No vacation shall take place unless a recommendation of the Planning Department
has been provided, which shall be filed with said petition.

Jefferson County, Mo., Subdivision Regulations sec. 4.8 (Aug.29,2005).

And this Is with good reason. An indenture agreement among subdivision-lot owners is a contract. Maryland Estates
Homeowners’ Ass’'n v. Puckett, 936 S.W.2d 218, 219 (Mo.App. ED.1996). As a lot owner in the existing subdivision, the
developer may owe certain contractual obligations to his fellow lot-owners. Before the developer is allowed to escape any
indenture obligations he undertook, the other lot-owners have a right to oppose his secession and that decision rightly rests with
the County Commission.” , e : :



