AMENDMENT TO 
BAYBERRY FARMS HOME OWNERS ASSOCIATION

INDENTURES, COVENANTS, CONDITIONS AND RESTRICTIONS

ARTICLE ONE

Definitions

SECTION 1.  “Association” shall mean and refer to the Bayberry Farms Home Owners Association, a not-for-profit corporation of the State of Missouri, its successors and assigns.

SECTION 2.   “Owner” shall mean and refer to the record Owner whether one or more persons or entities, of a fee simple title to any lot which is part of Bayberry Farms, but excluding those having such interest merely as security for the performance of an obligation.

SECTION 3.  “Bayberry Farms” shall mean and refer to certain real property hereinbefore described and such additions thereto as may hereafter be brought within the jurisdiction of the Association.

SECTION 4.   “Common Area” shall mean all real property (including the improvements thereto) owned by the Association for the common use and enjoyment of lot owners in Bayberry Farms.  The Common Area is to be owned by the Association.

SECTION 5. “Lot” shall mean and refer to any plot of land shown upon any recorded subdivision map or plat of Bayberry Farms with the exception of Common Areas and those tracts, if any, designated or identified otherwise than by number.

ARTICLE TWO

Property Rights

SECTION 1.   Owner’s Easements of Enjoyment.  Every Owner shall have a right to an easement of enjoyment in and to the Common Area through membership in the Association, which said right and easement shall be appurtenant to and shall pass with title to every lot, subject to the following provisions:

(a) the right of the Association to charge reasonable admission and other fees for the use of any recreational facility situated upon the Common Area; this provision shall not be construed as a requirement that any such fees be charged;

(b) the right of the Association to suspend voting rights and right to use of recreational facilities by an Owner for any period during which any assessment against an owner’s Lot remains unpaid.
(c) the right of the Association to dedicate or transfer all or any part of the Common Area to any public agency, authority or utility for such purposes and subject to such conditions as it may determine.

SECTION 2.   Delegation of Use.  Any Owner may delegate his right of enjoyment in the Common Area facilities to members of an owner’s family, owner’s tenants or contract purchasers who reside on the property.

SECTION 3.  Owner’s Right to Sell. Each owner shall have the right to sell their dwelling as a single family residence or their numbered lot for the purpose of a single family residence.  The sale of all other lots shall require the consent of the Association.

SECTION 4. Owners’ Rights to Lease Property.  Each owner shall have the right to lease or rent their dwelling for single family residential purposes only, subject to the following requirements:

(a) Every Lease or Rental Agreement shall be in writing and shall be subject to all provisions of these Indentures as amended from time to time;

(b) Every proposed Lease or Rental Agreement shall be subject to the approval of the Board of Trustees to assure compliance with this Article;

(c) Every Lease or Rental Agreement shall appoint the Board of Trustees to act as an agent for the Owner for the purpose of enforcing these terms, covenants and conditions of the Lease or Rental Agreement other than the non-payment of rent.  If any such violation is not cured within thirty (30) days or such shorter time that may be provided in the Lease or Rental Agreement, the Board of Trustees shall have the right of action to evict or otherwise terminate the Lease or Rental Agreement or the tenant’s possession of the Unit under the Rent and Possession Laws or Unlawful Detainer Laws of the State of Missouri.  The Board of Trustees shall have no liability to the Owner or the tenant on account of any action taken to evict or otherwise terminate the Lease of the tenant’s possession of the Dwelling:

(d) Every Lease or Rental Agreement shall have a minimum initial term of twelve (12) months; and

(e) Every Lease shall be subject to the Rules, Regulations and Indentures as promulgated from the Board of Trustees from time to time.

ARTICLE THREE

Formation of Association, Membership

 and Voting Right Therein

SECTION 1.  There shall be an Association formed to hold title to common lands and to manage all of the Common Areas and to enforce, supervise and carry out all the matters set out in these covenants, conditions and restrictions.  Unless otherwise stated in these restrictions, said Association shall have all the power, duties, rights, limitations and obligations of a general not-for-profit corporation under Chapter 355 of the Revised Statutes of Missouri, as amended from time to time.  Every Owner of a Lot shall be a member of the Association.  Membership shall be appurtenant to and may not be separated from ownership of any Lot.

SECTION 2.  Voting Membership
The Association shall have one (1) class of voting membership. There will be one vote per lot.  Any owner of a lot may vote, on behalf of said lot, to authorize an amendment to these indentures or to approve a special assessment.

SECTION 3  Meetings of Association.  There shall be an annual meeting of the Association and special meetings as called by the trustees.  Upon written request of 10% of the home owners, the trustees shall call a special meeting.  The trustees shall give thirty days notice of a special meeting and shall indicate the proposed business or purpose thereof.  

SECTION 4.  Quorum.  A quorum shall be deemed present at a meeting of the Association if the members in attendance at the beginning of the meeting represent at least twenty percent (20%) of the votes eligible to vote at the time of the meeting. If proper notice is given and meeting called at which the provided business cannot be conducted because of failure to achieve a quorum, then the Trustees may give another notice of the meeting indicating the proposed business or purpose and if such meeting is held within thirty (30) days of the date of the first meeting at which there was no quorum, then there shall not be a quorum requirement to transact the proposed business at such second meeting.

ARTICLE FOUR

Covenant for Assessments

SECTION 1.  Creation of the Lien and Obligation of Assessments.  Association shall have the power to levy assessments.  Each Owner of any Lot by acceptance of a Deed therefore, whether or not it shall be expressed in such Deed, hereby covenants and agrees to make and pay to the Association:

1)
Annual assessments or charges; and

2)
Special assessments for capital improvements, repairs, etc., such annual and special assessments to be established and collected as hereinafter provided.  

Assessments, annual and special, shall be charged against each lot on an equal basis, irrespective of the size of the Lot.

SECTION 2.   Purpose of Assessments.  The assessments levied by the Association shall be used exclusively for promoting the recreation, health, safety and welfare of the residents of Bayberry Farms and, in particular, for the improvement and maintenance of properties, services and facilities devoted to this purpose and related to the use and enjoyment of the Common Areas of Bayberry Farms.

SECTION 3.   Maximum Annual Assessment.  Unless amended as hereinafter set forth, the annual assessment shall be ONE HUNDRED EIGHTY DOLLARS ($180.00) per lot.
(a) The annual assessment referred to above may be increased or decreased at an annual meeting of the Association or at a special meeting, as approved by these indentures, by vote in person.  Any change in the annual assessment may be for a period stated, but not for less than one (1) year.  If a period is not stated, the change in the annual assessment will continue until modified by vote in person of fifty-one (51%) percent of the total vote. 

(b)  In the event the annual assessment is not changed by vote as hereinbefore provided, said assessment may be increased each year by an amount not to exceed ten (10%) above the assessment for the previous year and may be decreased by the Board without limitation.

SECTION 4.  Special Assessments for Capital Improvements, Sewer Maintenance and Other Necessities.  In addition to annual assessments authorized by Section 3 above, the Association may levy in any assessment year, a special assessment applicable to that year only for the purpose of defraying, in whole or in part, the cost of any construction or reconstruction, repair or replacement of streets, sewer, or other capital improvements upon the Common Areas, including the necessary fixtures and personal property thereto, provided that any such assessment shall be approved by (51%) percent of the total vote.  Said special assessment should be shared and assessed equally among the lots in Bayberry Farms.
SECTION 5.   Notice for any Action Authorized Under Section 3 and Section 4 of Article IV.  Written notice of any meeting called for the purpose of taking any action authorized under Section 3 or Section 4 of Article IV shall be sent by mail or delivery of newsletter to all members at owner’s Bayberry Farms address not less than thirty (30) days and no more than sixty (60) days in advance of the meeting.  Said notice shall contain a proposed agenda for the meeting.  Any owner of a lot may vote to authorize an amendment of these indentures or a special assessment.
SECTION 6.  Annual Assessments:  Due Dates.  The annual assessments shall be due on January 1st of each year and shall be payable by February 15thof that particular year.  The total annual assessment shall be the obligation of the person or persons who own the lot as of January 1st of the assessment calendar year.

With respect to any special assessment under Section 4 hereof, the amount, the due date, the method of payment and any special provisions with respect to future lot owners shall be provided for in the resolution authorizing such assessment.
SECTION 7.  Effect of Non-Payment of Assessment;  The Personal Obligation of the Owner; the Lien; Remedies of Association.  If an assessment is not paid by February 15th as set out above, such assessment is then delinquent and shall, together with interest, a reasonable attorney fee and court costs for collection thereof, be a personal obligation of the owner and a continuing lien of the assessed lot, binding such lot in the hands of the then owner, owner’s heirs, devisees, personal representatives, successors and assigns.  The amount found by the Court to be due, including unpaid assessments, interest, costs and attorney fees creating said lien shall be foreclosed in the same manner as is provided under Missouri law for the foreclosure of mechanics liens in the event of the failure of payment of the money judgment.  Assessments shall bear interest from the date of delinquency at the current legal interest rate but is never to be less than nine (9%) percent per annum or maximum legal rate, if less.  The Association, or its collection agent, as designated by the Board of Trustees may bring any action at law against the owner obligated to pay said assessments.  The Association trustees may deny any owner use and enjoyment of and of the Common Areas and facilities thereon, except ingress and egress to and from the owner’s lot, until the delinquent assessment, interest, fees and other charges as set forth above are paid.

The recording of this indenture shall be notice of the lien for any unpaid assessments hereunder, and the Association may cause a specific notice of any delinquent assessment to be recorded in the Recorder of Deeds office, Jefferson County, Missouri if it so desires.  When providing for the collection of any amount due, the Association or its agent may proceed independently upon the personal obligation of the owner or to foreclose the lien or both as it deems fit.
SECTION 8  Number, Election and Duties of Board of Trustees of Association.   

(1)  The affairs of the Association shall be managed by a Board of Trustees.  The number of trustees shall increase to seven (7) with the first election that follows adoption and filing of this Indenture.  Trustees shall be elected to a term of two (2) years by a vote, in person or by Proxy, by a majority of those present at the annual meeting.  Said election will take place thirty (30) days prior to the date ending the previous trustees’ term.  Notice of such meeting for the purpose of electing new trustees will be given in the same manner as provided for by Article 4, Section 6.  Trustees shall be elected as follows:

1.  In even numbered calendar years, the four (4) trustees garnering the most votes shall be elected for a period of two (2) years.  Additionally, in 2008 , there shall be elected three trustees who shall serve a term of one year.

2. In odd calendar years, the three (3) trustees receiving the most votes shall be elected.  

Trustees, at all times, shall be Subdivision lot owners and residents of Bayberry Farms.  One Owner per lot may serve as a trustee at a time.  Divestiture of lot ownership, voluntarily or involuntarily, shall automatically disqualify a trustee, and his trustee office shall become vacant.  The Board may appoint a resident to fill a vacant office until the next cycle of elections occurs.  The trustees of the Association shall conduct their business by majority vote of all of the trustees.   Minutes of all trustee meetings shall be kept, preserved and open for reasonable inspection by lot owners.

The trustees shall elect one (1) of their number as president, one (1) as secretary and one (1) as treasurer.  All funds of the Association shall be subject to withdrawal on two (2) signatures and the person so authorized shall be bonded.  All funds (except for petty cash) shall be kept on deposit in a bank or savings institution or both.

(2) The trustees shall be charged with custody and maintenance of all property, both real and personal of the Association including (but not limited to) the following:

(a) The proper repair and maintenance of all roads (exclusive of driveways belonging to others and roads maintained by the County or other governmental authority), pathways, sewers (not including laterals belonging to others and sewers maintained by the district), parkways and common lanes.

(b) The maintenance, repair, reconstruction and additions of other recreational facilities.

(c) The trustees shall have full power and authority to establish rules and regulations pertaining to:

1. Traffic and parking on the streets and other property owned by the Association, including the posting of stop, speed limit and no parking and one-way street signs and prohibition (and providing for impounding of) abandoned vehicles, commercial vehicles, trucks, tractors, trailers, boats and recreational vehicles.

2. Use of recreational facilities by property owners, tenants, children, non-residents and guests and the adoption of general safety regulations in connection therewith.

3. Use of the Common Areas by property owners, tenants, non-residents and guests.

In connection with such rule making authority, the trustees may prescribe hours of use, dress codes, standards of deportment in the recreational areas and the like and shall have authority to bar or remove persons not complying with such rules.  Each rule and regulation shall be deemed to be reasonable unless such rule or regulation is declared to be unreasonable by a court of competent jurisdiction. The Association shall be entitled to recover all attorney fees and court costs, if any, incurred by them for the enforcement of any rule or regulation regardless of whether suit need be brought to enforce same.

(3) The trustees, in exercising their rights under this Article and any other Article of this Indenture, shall have the power to create procedures as deemed necessary.  The trustees shall have full power and authority to hire and contract for all necessary goods and services in carrying out their duties, including (but not limited to) a maintenance staff, guards, bookkeepers, auditors and attorneys.  The trustees may prosecute such suits and claims as they deem appropriate and defend suits brought against the Association.  The trustees shall likewise have authority to procure such policies of insurance as they deem appropriate.
(4) The Board of Trustees of the Association shall have the power to designate another form of periodic payment for annual assessments.  The Board shall maintain a roster of the lots and all assessments applicable thereto which shall be kept in the office of the Association and shall be open to inspection by any owner.  The Board of Trustees may, in its discretion, designate and retain a collection agency or agencies for the Association to whom assessment payments may be made.  Written notice of each assessment shall thereupon be sent to every owner subject thereto, but if notice is not sent or not received such will not invalidate the assessment. The Board of Trustees shall within a reasonable time upon request furnish to any owner liable for any assessment a certificate in writing signed by an officer of the Association or a collecting agent designated by the Board, setting forth whether such assessment has been paid.  Such certificate shall be conclusive evidence of payment of any assessment therein stated to have been paid.

ARTICLE FIVE
Restrictions

Each Owner of a Lot by acceptance of a deed therefore, whether or not it shall be so expressed in such deed, is deemed to

covenant and agree to the following restrictions:

SECTION 1.  Use of Lots.  No part of any lot shall be used for a purpose other than one (1) single family dwelling.  The term “single family dwelling” shall include a building occupied as a residence either by one (1) family, or no more than three (3) adult individuals if said individuals are not a “family” as the term is traditionally and normally used. Each Owner shall comply with all ordinances and subdivision regulations of Jefferson County, Missouri.

SECTION 2.  Obstruction.  No lot owner shall place or cause any obstructions on any portion of the Common Area nor any storage in the Common Area.  No clothes, laundry, bicycles or other articles shall be hung, exposed, or stored in any exterior or yard area of any numbered lot or on or about the exteriors of any buildings or in the Common Area.

SECTION 3. Care and Appearance of Premises.  The structures on and surface of each Lot shall be maintained in a neat and attractive manner. Any wood or wood product surface shall be painted or stained and maintained in good order.  All lots shall be landscaped and all lawns shall maintain its grassy area no higher than eight (8) inches and trimmed around the property and fences.  

The Association shall have the right, upon twenty (20) days notice to the owners of the property involved, to set forth action intended to be taken.  If at the end of such time such action has not been taken by the Owner, the trustees, at the expense of the Owner, shall remove trash, rubbish, or animal waste, cut grass, seeds and vegetation or to trim or prune any hedge or other planting that, in the opinion of the Board of Trustees, is detrimental to the adjoining property, or is unattractive in appearance or hazardous.  The Association, upon like notice and conditions, is authorized to care for vacant or unimproved property, all to the cost and expense of the Owner.  Such costs and expenses incurred by the Association shall be paid to the Association upon demand and, if not paid within ten (10) days thereof, shall become a lien upon the property affected.

SECTION 4.  Structures.  No metal awning or canopy, birdhouse or shutter shall be affixed to or placed upon an exterior wall or roof of any building or dwelling or upon any lot without prior written consent of the Board of Trustees.  No unsecured wiring to satellite equipment or antennas shall be permitted and no visible wiring shall be affixed to the front of the dwelling.  No chain link fences, metal sheds or carports shall be permitted on any lot in the subdivision.  No swimming pools of any kind are permitted on any unfenced lot.  Any pool requiring a ladder shall be equipped with a lock-out (or similar design) ladder. 
SECTION 5.  Animals.  No animals, reptiles, birds, rabbits, livestock, fowl or poultry shall be kept, raised or bred in any portion of Bayberry Farms except that any combination totaling two (2) household animals may be kept as pets in any dwelling.

SECTION 6.  Nuisances.   No noxious or offensive trade or activity shall be conducted on any Lot or any Common Area, nor shall anything be done thereon prohibited by law or ordinance or which may be or become an annoyance or nuisance, in the judgment of the Board of Trustees, to other Owners or inhabitants of Lots.

SECTION 7.  Signs and Commercial Activities.  No billboards, objects of unsightly appearance or nuisances shall be erected, placed or permitted to remain on any lot, nor shall any lot be used in any way or for any purpose which may endanger the health or unreasonably disturb the residents of Bayberry Farms. Real estate “for sale” signs are permitted only in the yard of the house that is actually for sale.  Open house directional signs are permitted only two (2) hours prior to and one (1) hour after the close of open house. The foregoing restriction shall not apply to the Association in furtherance of its powers and purposes set forth herein in this Indenture.

SECTION 8.  Equipment, Garbage Cans, and Woodpiles.  All equipment, garbage cans and woodpiles shall be kept or stored in backyards or garages so as to conceal them from view from the front street and of neighboring dwellings.  No bicycles, toys, recreational structures or similar objects shall be stored or regularly be permitted to be left outside so as to be visible from the front street.

SECTION 9.  Trailers, Campers, Motorcycles, Etc.  No trailer, camper, motorcycle, all-terrain vehicle (ATV’s), boat, or commercial truck shall be stored or parked overnight in any parking lot, street, or driveway or any other place or location within Bayberry Farms except an enclosed garage or in an area so designated for the parking of such vehicles by the Association, unless written permission is obtained from the Board of Trustees.  The foregoing restriction shall not apply to contractors during construction.      

No trail bikes, unlicensed motorcycles, all-terrain vehicles (ATVs) or mini bikes shall be operated or ridden upon any parking lot, street, driveway or any portion of the Common Area of Bayberry Farms at any time.  No hunting shall be allowed in Bayberry Farms at any time.

ARTICLE SIX

Easements for Joint Connection of Sewer, Water, Electrical, Gas and Telephone Lines

and Television (and similar) Connections Thereto

The rights and duties of the owners of lots within the subdivision with respect to sewer, water, electricity, gas and telephone and television aerials, cables and similar connections thereto shall be governed by the following:

SECTION 1.  Wherever connections of sanitary or storm sewer, water, electricity, gas or television lines or television cables (and similar) and aerial lines are installed in Bayberry Farms and the connections or any portions thereof lie in or upon lots or buildings thereon owned by others other than the owner served by any said connection shall have the right, and are hereby granted easements to the full extent necessary to construct, reconstruct, repair, replace and maintain said connections and to enter upon lots or to have the utility companies or repairman enter upon lots within Bayberry Farms to repair, replace and generally maintain said connections as and when the same may be necessary as set forth below, and further, if the Board of Trustees deem the repairs, replacement or maintenance of any such connection to be an emergency, the Board shall have the right to repair, replace or maintain such connection and assess the cost thereof against the lot served by the connection in the amounts owner would otherwise be responsible for under Sections 3, 4, and 5 herein.  Each owner, owner’s heirs, successors and assigns, covenants that owner will pay the Association (or its collection agent) said costs upon demand or in such other periodic payments as may be determined by the Board of Trustees and that said cost if not so paid on the date when due, shall become a continuing lien on the property and the personal obligation of the owner, and shall be subject to collection, enforceability, foreclosure and remedies of the Association in the manner set forth in Article Four hereof for assessments by the Association.

SECTION 2. Wherever joint connection of storm and sanitary sewer, water, electricity, gas, telephone or television cables (and similar) and aerial lines are installed within Bayberry Farms and the connections serve more than one (1) lot, the owners of each lot served by said connection shall be entitled to the full use and enjoyment of such portions of said connections as services their respective lots.

SECTION 3. In the event any portion of any connection or line is obstructed, damaged or destroyed by any owner of a lot being served by said connection, or any of owner’s agents, guests or members of owner’s family, whether or not such act is negligent or otherwise culpable so as to deprive the other owners being served by said connection of the full use and enjoyment of said connection, then the responsible owner shall immediately proceed to replace or repair the same to its former condition without cost to the owner served by said connection.

SECTION 4.  In the event any portion of any connection or line is obstructed, damaged or destroyed by some cause other than the act of any of the owners being served by said connection, owner’s agent, guests, or members of owner’s family (including ordinary wear and tear and deterioration from lapse of time), then in such event, if said obstruction, damage or destruction shall prevent the full use or enjoyment of said connection by the owner or any lot served by said connection, all such owners who are thereby deprived of said use and enjoyment shall proceed immediately to replace or repair said connection to its former condition at their expense.

ARTICLE SEVEN

Architectural Control Committee

No additional building, fence or wall or other structure shall be commenced, erected or maintained upon Bayberry Farms nor shall any exterior addition to or removal of all or any part thereof  or change or alteration therein be made until the plans and specifications showing the nature, kind, shape, height, materials and location of the same shall have been submitted to and approved in writing as to harmony of external design in location in relation to surrounding structures and topography by an architectural committee composed of three (3) or more representatives appointed by the Board of Trustees.  If the architectural control committee shall disapprove a plan the committee shall send notice by mail to the person or persons submitting the plan and specifications within thirty (30) days after the plan and specifications have been submitted to it, specifying why the plan and specifications were disapproved.

The Trustees may disapprove plans and specifications only for one or more of the following reasons:

1) Non-compliance with Subdivision indentures:

2) Failure of the exterior of a residence or other improvement to be of a style compatible with, or failure of a residence or other improvement to be of a style compatible with, or failure of a residence or other improvement to be of the same general size, quality of construction and price range as other dwellings and in the Subdivision;

3) Failure of a dwelling or other improvement to be placed and oriented on its Lot in a manner compatible with the residences and other improvements built or to be built upon adjoining lots and in a manner compatible with the terrain of the Lot;

4) Failure of a fence to be compatible with improvements on adjoining Lots and with the character of the Subdivision as a whole, in terms of height, location, design, materials and/or obstruction of views; and

5) Failure of the plans and specifications to show all the information necessary to evaluate the foregoing characteristics.

In the event the architectural committee fails to approve or disapprove such design and location within thirty (30) days after said plans and specifications have been submitted to it, approval will not be required and this Article will be deemed to have been fully complied with.

ARTICLE EIGHT
General Provisions

SECTION 1.  Enforcement.  The Association or any owner shall have the right to enforce, by any proceeding at law or in equity, all restrictions, conditions, covenants, reservations, rules, regulations, liens and charges now or hereafter imposed by the provisions of this indenture.  Failure by the Association or by any owner to enforce any covenant or restriction herein contained shall in no event be deemed a waiver of the right to do so thereafter.  The party prosecuting said action shall be entitled to recover attorney fees, court costs, and any other cost associated with the prosecution of such as action.

SECTION 2. Severability.  Invalidation of any one of these covenants or restrictions by judgment or court order shall in no way affect any other provisions, which shall remain in full force and effect.

SECTION 3.  Amendment.  The covenants and restrictions of this indenture shall run with the land. This indenture may be amended or altered by an instrument signed by owners of not less than fifty-one (51%) percent of the lots.  Any owner of a lot may vote on behalf of that lot to authorize an amendment to these indentures.

SECTION 4. Annexation.  Additional residential property and Common Area may be annexed to Bayberry Farms with the written consent of the owners of not less than Fifty-one (51%) percent of the lots.  Any such annexation shall be evidenced by a supplementary indenture of covenants and restrictions executed by the Board of Trustees, which supplementary indenture shall extend the scheme of the covenants and restrictions of this indenture to such annexed property.

Such supplementary indenture may contain such additions and modifications of the covenants and restrictions contained in this indenture as may be necessary to reflect the different character, if any, of the added properties and as are not inconsistent with the scheme of this indenture.  In no event, however, shall such supplementary indenture revoke, modify or add to the covenants established by this indenture within the existing property.

Upon a merger or consolidation of the Association with another association, its properties, rights and obligations may be transferred to another surviving or consolidating association, or alternatively, the properties, rights, and obligations of another association may be added to the properties, rights and obligations of this association as a surviving corporation pursuant to a merger.  The surviving or consolidated association may administer the covenants and restrictions established by this indenture within the existing property together with the covenants and restrictions established upon any other properties as one (1) scheme.  No such merger or consolidation, however, shall affect any revocation, change or addition to the covenants established by this indenture with the existing property, except as hereinafter provided.
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